Abstract: Over the last fifty years, the evolution of church-state jurisprudence in the Supreme Court of the United States has closely paralleled developments in race relations in the country. This Article examines how developments in race relations may have facilitated both the rise of strict church-state separationism in the 1960s and 1970s and its decline in the last twenty years, tracing the course of church-state relations not only in the Court itself, but in the broader society. The Article specifically argues that the strict separationism of the 1960s and early 1970s partially stemmed from a concern for religious minority rights inspired largely by the struggle for equal rights for blacks. In turn, this Article argues that strict separationism has declined in the last twenty years as secular-oriented theologies of social activism have faced serious challenges and lost ground, and as developments in race relations have aided the rise of governmental aid to religious educational institutions.
INTRODUCTION
This Article concerns religion and race-two controversial subjects that have figured prominently in America's constitutional and political debates since World War II. In particular, I wish to trace some connections in the last fifty years between developments in churchstate relations and developments in race relations. Recently scholars of the First Amendment's religion clauses have shown interest in how the Supreme Court's modern decisions on that subject might have been influenced by the political, social, and cultural context of recent decades: such factors as the changing attitudes toward Roman Ca- 1009 [Vol. 43:1009 tholicism; 1 the rise of secularism in American culture;' the position of religious minorities;' and so forth. Like some of that other work, this Article traces the course of church-state relations not only in the Court itself, but in the broader society.
It would hardly be surprising if developments concerning church and state in the last fifty years interacted with developments in the area of race, since the latter have been so central to constitutional law and moral-political debate-from the constitutional success of Brown v. Board of Education 4 to the moral-political triumph of the civil rights movement to the current conflicts over how to define and achieve racial justice.5
The central story in church-state relations in the last fifty years has been the rise of a fairly strict separation of church and state as the overriding constitutional and moral ideal in the 1960s and 1970s, and the partial decline of that ideal from the 1980s through the present. 6 The purpose of this Article is to discuss how developments in the area of race may have facilitated both the rise of strict church-state separationism in the 1960s and 1970s and its decline in the last twenty years. I do not claim that these connections have been crucial, or even especially direct. I claim only that developments in race relations helped to create an atmosphere, a set of general attitudes, that were hospitable first to the rise of church-state separationism and then to its decline.
I. CHURCH-STATE SEPARATIONISM IN THE CIVIL RIGHTS ERA
The movement for equal rights for African-Americans reached its height in the 1960s and early 1970s. In the early 1960s the national media focused attention on the nonviolent protest movement; in the mid 1960s the key civil rights statutes like the Civil Rights Act and the Voting Rights Act passed; and in the late 1960s and early 1970s the federal courts reached their greatest vigor in enforcing racial desegregation of schools through measures such as busing orders.
During this same period, in church-state matters, the Supreme Court made dramatic moves toward the strict form of church-state separationism.7 In the 1960s it struck down the longstanding practices of official prayers and Bible readings in the public schools, 8 and in the early 1970s, in decisions such as Lemon v. Kurtzman, it began to restrict severely the provision of government aid to religious schools, In these years separationism became the dominant ideal for church-state matters not only in the courts, but more broadly among cultural elites such as the media, educators, and the government bureaucracy.
This section explores some possible relations between these two concurrent developments: it suggests how certain interpretations of the civil rights movement contributed to the cresting of church-state separationism and to separationism's distinctive features.
A. Emphasis on Minority Rights
At the most general level, the concern in the 1960s with the unjust treatment of blacks contributed to, and helped to reinforce, a concern for the treatment of other minorities, including religious minorities. A pervasive theme of the Warren Court's work, as various scholars have emphasized, was "to champion the legal position of the underdog and the outsider in American society" 18-to carry out the notion of footnote four of United States v. Carotene Products that the courts should show special solicitude for "discrete and insular minorities" who are subject to discrimination and other mistreatment by the majority." African-Americans, of course, were "the quintessential discrete and insular minority." 12 But the label could also apply, with a bit of a stretch, to those who publicly dissented from the generalized theism reflected in public school prayers-atheists, secularists, and some (Vol. 43:1009 prickly Christians who thought the prayers were too watered-down. Moreover, the quintessential American religious minority, Jews, denounced official religious exercises as a threat to their equal statuspartly because some such exercises, such as the Lord's Prayer and the Bible readings in School District v. Schempp, were indeed Christian in orientation," but more broadly because the idea of majority rule on public religious ceremonies was dangerous in principle to Jews and other minority faiths."
B. Ambivalence Toward Religion-Government Interaction
In addition, the course of race relations in the 1960s helped foster an ambivalent attitude among many elites about the public role of religion. Although the civil rights movement itself had a huge religious component, many in elite culture treated it primarily as a secular movement for social justice." Even for religious elites, their perceptions of the civil rights movement led to an ambivalent attitude toward the intertwining of religion and government. This attitude is exemplified in a theological outlook called "secular theology," which became popular in the 1960s among the leaders of mainline or liberal Protestantism, the faith that historically had been the most intertwined with American government and public life. 16 Secular theology arose in the late 1950s and early 1960s as a response to the increasing secularization and urbanization of society." Basically, it taught that Christians should embrace the secular world and become active in its movements." Secular theology's best-known manifesto was Harvey Cox's 1965 book The Secular City, but the theology found its inspiration in some enigmatic lines from the prison let- 
L The Servant Church
In their social teaching, secular theologians largely reacted against the religion of the 1950s, which they perceived to be complacent and self-centered, concerned primarily with the numbers on its attendance rolls and the comfort of its members. A host of books around 1960 criticized the "suburban captivity" of Protestantism: its lack of concern for the needs of the poor and downtrodden, and the irrelevance to those people of traditional preaching about personal conversion and being "saved."" The director of missions for the National Council of Churches (NCC), Colin Williams, charged Protestantism with having "surrender[ed] to its own worldly security" and become "'imprisoned within the expensive facades of buildings?" Williams, whose books were "widely distributed and discussed within the mainline churches,"" argued that the church instead should be a "servant" to the world, caring not for itself but for the needy-that is, focusing on social justice rather than "churchly" concerns.26 The head of the NCC's commission on race relations stated that "'[a] society in conflict over justice is a most familiar place for a Christian man to find himself.... [H]is basic calling is always to give his life away for others."'" Likewise, Gibson Winter, who coined the "suburban captivity" phrase, argued that unless Protestantism exerted itself for the needy, it would lose its reason for being, for " [w] hat is given to the Church is hers only on behalf of the world.""
The civil rights movement crystallized these insights-indeed it provided much of the impetus for them. At best, the secular theologians held, the comfortable white churches had failed to promote racial equality and understanding, and at worst, especially in the South, they had fought to preserve the unjust order of inequality and segregation." Protestantism's failure to promote racial justice was a prime example of "introversion-care for itself; with the abject failure to 'care for others,'" wrote Colin Williams;'° thus "the race crisis must be seen as the work of Christ in which the church is being called to undergo radical change?" But, he added, the involvement of churches (black and white) in the black freedom movement was a "case study" of how churches could play their true role as servants to the world. 32 This new religious attitude was mostly hostile to the traditional trappings of civil religion, such as official school prayers, that mainline Protestants had once championed. For the secular theologians, such practices epitomized American religion's self-satisfaction and its concern with its own privileged status." Culturally dominant Protestantism had not just failed to confront pervasive injustices like segre- The critics explicitly tied the failures of Protestant churches to the fact that they were "established," culturally if not legally, in what legal scholars commonly call the "de facto" establishment." As one white Baptist civil tights activist put it, the American church was "ingrown in its preoccupation with itself' and "wedded as a culturereligion to the established and accepted way of life," and it needed to be "converted toward the world."' Colin Williams celebrated the "removal of the scaffolding of Christendom and establishment and the deliverance of the Christian fellowship into an open world," to seek justice and freedom for all people." Such statements were a variation on a recurring argument for church-state separation, one going back to the writings of Roger Williams: the idea that a close identification between church and state will undermine the church's integrity and distinctive mission." Many Protestant leaders drew precisely that lesson from the civil rights movement, and for that reason (among others) they hailed the death of the de facto Protestant establishment.
"In a Secular World"
The civil rights movement may have sought social justice rather than churchly privileges, but it was still a significantly religious movement, with preachers as its leaders and congregations as its key organizational base. How then could it serve as a source of support for a strong separation between church and state? Indeed, the new activists in the white mainline churches commended the civil rights movement precisely because it had rejected the idea that the church had a "separate sphere" from the state-a mission to meet only "spiritual" and not "material" needs-and therefore should stay out of politics." As Stephen Carter puts it, any "distaste for explicit religious argument in the public square cannot accommodate the openly and unashamedly religious rhetoric of the nonviolent civil rights movement?" In this light, does the cresting of civil rights and church-state separationism together in the 1960s reflect a paradox, rather than a natural conjunction?
The simple answer to this would be that church-state separationism, even in its strict form, does not mean a separation of religious ideas or groups from political activity. No less a separationist than Justice Brennan wrote, in an eloquent concurring opinion, that government may not "fence out from political participation those, such as ministers, whom it regards as overinvolved in religion. Religionists no less than members of any other group enjoy the full measure of protection afforded speech, association, and political activity generally?" This proposition finds further support in the Court's upholding of religiously inspired anti-abortion measures in This current shows up in some of the decisions invoking the "secular purpose" prong of the Establishment Clause test, 50 especially in Epperson u Arkansas, the 1968 decision that struck down a law against the teaching of evolution on the ground that "fundamentalist sectarian conviction was and is the law's reason for existence." 51 It shows in justice Stevens's claim that laws based on the notion that life begins at conception unconstitutionally "endors[e] a particular religious tenet"52 and "foment ... disagreement" among religious views on abortion.53 It shows in the efforts of many commentators to distinguish appropriate religiously influenced laws from those laws that reflect a solely or essentially religious judgment. 54 All of these arguments say essentially that laws may be substantially the product of religious motivations, but they must be justifiable in secular terms, or must not rest solely or necessarily on the imposition of a theological judgment. Frequently these arguments take the form of a distinction (arguing that "religion may legitimately matter where the death penalty, the environment, and animals are concerned" because these involve "secular values," but that many antiabortion laws are invalid because the personhood and light to life of young fetuses is a religious matter"); Andrew Koppelman, Secular Purpose, 88 VA. L. REV. 87, 89 (2002) (interpreting the Establishment Clause requirement of secular purpose to mean "that government may not declare religious truth").
[Vol. 43:1009 between civil rights laws (appropriate religious motivation) and antiabortion or anti-gay-tights laws (inappropriate theological imposition) . 55 The secular theology model of the 1960s, despite its endorsement of religiously motivated activism, supported such limits on explicit religious involvement in lawmaking, and provided a framework under which mainline Protestant leaders embraced such limits. In secular theology, the servant church operated in the secular world-serving the world's needs on the world's own terms, not demanding that the world conform to the church 56 Again, this view stemmed from a reading of Bonhoeffer's oracular statements about how the church should act in a "religionless" world "come of age"; 57 and again it was profoundly shaped by the example of the civil rights movement.
First, the secular theologians argued that the church should listen to and learn from the secular world." Colin Williams's motto, influential among mainline leaders, was to "let the world write the agenda":59 "to be not so much the source of light for the world by bringing it from the church," but "to be out there learning what Christ is doing in the world."60 A mainline Baptist leader in Virginia called for the church to hear "what the sociologist, political scientist, artist, poet, writer, journalist, etc., are saying, since God may be speaking through them."61 Again, the movement for secular justice for black Americans was seen as the perfect example: in Colin Williams's words, an "urgent cry of God from the world," a "call from God ... out of the midst of the revolution." 62 As a corollary, the church should be at least cautious, and even reluctant, in using explicit religious language in its work in society. Colin Williams, for example, commended the example of the civil rights movement, where Christians could join with non-Christians "on the common secular ground of ethical language" to address "justice, order, peace, freedom, ... the common human questions." 63 orthodox faith was in ... a 'hidden discipline' in a catacombs church, while up on the surface in the secular world a silent 'Christian presence' in simple acts of mercy and justice was the meaning of mission."64 In secular theology, religious faith became little more than "an attitude that energizes action."65
This outlook fits comfortably with many of the legal distinctions offered between appropriate and inappropriate religious involvement in politics. Political activists, it is almost universally agreed, may be motivated by religious faith 6 6 But in explaining and defending their positions publicly, it is asserted, they ought to restrict themselves to secular reasons, for these are "publicly accessible": citizens of all faiths (and of no faith) can understand and accept them. 67 Thus John Rawls explained that the civil rights movement, as led by Dr. King, comports with the ideal of "public reason" because, although "[r] eligious doctrines clearly underlie King's views and are important in his appeals," "they are expressed in general terms: and they fully support constitutional values and accord with public reason." 68 Another corollary of the secular model, also relevant to churchstate issues, was that the church should respect the secular government's role in promoting freedom and progress and should defer substantially to government agencies in that realm. For Colin Williams, the "world come of age" meant that the state no longer followed the lead of the church by enforcing "pietist" moral norms; rather, the state's social justice activities could now directly "serv[e] Christ's ultimate purpose of bringing the whole creation to unity in him."68 In that light, he said, "the role of the Church is to train the laity for service in these ministries within the State?"
This enthusiasm for state provision of social services certainly fits with one strain of separationism: an opposition to any public support of religious social agencies, and sometimes a flat distrust of those agencies. As one student of church-state conflicts has noted, separationism in the 1960s partly rested on an increasingly prominent secu- 64 [Vol. 43:1009 larism that insisted "that public functions should be publicly performed.... It is felt that to leave a matter to 'private initiative' is to insure that it will be done incompetently, prejudicially or not at all." 71 In the 1960s, therefore, many mainline Protestant leaders-heavily influenced by their interpretation of the civil rights movementconcluded that "de facto" establishment practices such as school prayers were inimical to social justice, that Christians should be involved in politics but not be too explicit or exclusive about their religious faith in doing so, and that the primary providers of social services should be secular institutions like the state. I do not claim • that this theology directly affected the Supreme Court; the Justices may not have read Harvey Cox or Colin Williams. But if these views were embraced by the leaders of mainline Protestantism-the faith which historically had most pursued the idea of a "Christian America"-it is hardly surprising that more secular 'elements in the elite would hold similar, perhaps even more secular-minded, views. Thus it is not surprising that a secular-oriented form of separationism became dominant among elites in this period.
C. Suspicion of "Private Choice"
As has already been noted, the 1960s and early 1970s saw an increased embrace of the government's role in performing social services and a heightened suspicion of religious and other agencies." This too had a strong civil rights dimension. During the same years in which the Court was invalidating most forms of government aid to religious private education, it was also vigorously trying to integrate public schools-to make up for years of delay in enforcing Brown"- Conceptually, the Court's decisions in race cases broke down a clear line between state-sponsored and private discrimination. The Court invalidated some forms of government action even though they could be characterized as simply implementing "private choice"-and thereby rejected the primary conceptual argument for equal aid to religious schools. In striking down the plan in Green v. County School Board, the Court said that "freedom of choice" could not be "an end in itself," but "only a means to ... the abolition of the system of segregation and its effects."" In Norwood, the Court reasoned that the provision of textbooks to parents "inur[ed] to the benefit of the [discriminatory] private schools themselves:" Race decisions of the 1960s also expanded the state action doctrine to reach discrimination by non-governmental actors like the coffee shop on the grounds of a municipal parking lot in Burton v. Wilmington Parking Authorit'/2-indeed, at least one Justice suggested that any entity that received government aid thereby became a state actor for all Fourteenth Amendment purposes." For the Court to endorse fully the parental choice argument for school aid would have been at conceptual war with its approach in race discrimination cases.
The Court might have distinguished broadly between aid to religion and aid to racial discrimination, on the ground that free exercise of religion has a positive constitutional and moral status that private racial discrimination does not-indeed, Norwood recognized that point in the narrow context of textbook loans." It might also have emphasized that parental "choice" in the race context was tainted by 76 83 See Lemon, 403 U.S. at 632-33 (Douglas, J., concurring) ("Where the government activity is the financing of the private school, the various limitations or restraints imposed by the Constitution on state governments come into play.").
" See 413 U.S. at 468-70.
[Vol. 43:1009 recent state-sponsored segregation that did not exist with respect to religion. 85 Nevertheless, as a practical matter, religious schools (which make up the vast majority of private schools) were tarnished because they seemingly posed a threat to the desegregation campaign." To be sure, the schools that were intentionally founded to escape public school integration-the Protestant "Christian academies" that multiplied in the South-often refused state aid; the Mississippi textbook loans in Norwood were atypical. But the schools that did seek state aid-the Catholic parochial schools-could also pose a threat to desegregation. As I have discussed in earlier work, it was believed that the parochial schools might end up as a haven for white flight even if the clergy and administrators did not intend them to do so." The NCC's spokesman on religious liberty issues warned in 1966 that parochial schools "might succeed in carrying out a de facto form of racial segregation with federal funds"; and in 1967, the New York chapter of the NAACP vowed to oppose parochial school aid "in any way, shape or form, because it only helps those who would skirt legislation on desegregation?" As Douglas Laycock has shown, these arguments, cast in constitutional terms under the Equal Protection Clause, were among the challenges raised by the Lemon plaintiffs, who included the NAACP's Pennsylvania chapter." Laycock observes that in the Lemon opinions "every Justice took note of the issue" of alleged racial discrimination, and he concludes that "it is hard to believe that no Justice was influenced by it?" Catholic educators acknowledged the problem. The education director for the U.S. bishops, Msgr. James Donohoe, gave speeches in the late 1960s warning that Catholic schools were serving as "escape valves" for anti-integration whites; and dioceses in Dallas and elsewhere stopped accepting transfer students from public schools in the early 1970s, vowing "not to let our schools become havens for segrega- 85 Green, for example, emphasized that the rejection of the formal 'freedom of choice" plan took place "Mil the context of the state-imposed segregated pattern of long standing," which the school board had to take "steps adequate to abolish. tionists."91 And lwiliether or not they [facilitated] white flight, Catholic schools were still likely to be nearly all-white, because very few blacks were Catholic:192 Moreover, in the late 1960s and early 1970s the church was closing hundreds of schools around the country because of sharp falloffs in student enrollment and in the number of priests and nuns available as teachers; it was widely expected that inner-city schools would be closed in disproportionate numbers, thereby increasing the "whiteness" of the parochial schools.93 Even many Catholics appeared to agree with an editor at the Catholic magazine
Commonwealth that "unlike the public school, the parochial school is hardly a microcosm of the larger society. Containing neither religious nor racial mix, ... the Catholic school becomes in the minds of many a handicap for the child:94 Given the prevalence of such judgments among even Catholic elites, it is little wonder that the Court of the early 1970s decided not to treat state aid to religious schools as an acceptable implementation of private choice.
H. RACE RELATIONS AND THE DECLINE OF SEPARATIONISM
In the last twenty years, however, strict church-state separationism has declined, not only in the courts but in the broader culture. This section suggests some ways in which developments concerning race have traced this change in church-state relations, and even contributed to the change. The chief move away from separationism has come in the area of government aid to religious institutions; the Court is more and more willing to permit such aid on equal terms as aid to secular entities (although perhaps with some remaining separationist limitations) 9s Separationism has also given way to an equality- oriented approach under the Free Exercise Clause 96 and on the question of religious exercises in public institutions, separationism has not expanded far beyond the ban on state-sponsored exercises in schools." But I am most concerned with the retreat from separationist positions on school aid, and with how developments concerning race have been conducive to that change.
A. Challenges to the Secular Model of Social Welfare
One important change related to race and poverty has affected the course of church-state relations in the broader culture, and probably to an extent in the courts. The secular-oriented theologies of social activism that were ascendant in the 1960s, and that contributed to the rejection of government aid to religious social-welfare institutions, have faced serious challenges in the last twenty years and have lost ground.
For one thing, as I already noted, the fact that the civil rights movement and church-state separationism crested together in the 1960s actually involved a significant paradox, given the public political role of both black and white churches in the movement. And the black church plainly remains a central social and political institution for African-Americans today-indeed, the leading expert on the subject, C. Eric Lincoln, goes so far to say that "there is no disjunction between the Black Church and the black communit37." 98 Any community in which a religious institution occupies such a major public role is likely to display at least some ambivalence about the tenets of strict church-state separationism, and the record bears this out with respect to African-Americans. As a demographic group they are the strongest supporters of voucher programs for private schools," and among the 9° Employment Div. v. Smith, 494 U.S. 872, 877-81 (1990) (holding that religious practice may be substantially restricted if pursuant to a neutral and generally applicable law). There is anecdotal evidence as well. A largely black, middle-class high school in suburban Atlanta, after a fatal stabbing on the campus, held a "Motivational Assembly" in the gymnasium complete with a sermon and altar call from a local black pastor.'" Surgeon General Joycelyn Elders, in a series of speeches calling on urban churches to combat drugs, violence, and teenage pregnancy, complained that "[we] always talk about the separation of church and state. Well, I want to forget about all this separation and let's try to integrate church and state so we can come together and begin to do things ... for the people in our communities."'" No doubt the call for churchstate cooperation by many African-American leaders stems in part from ajudgment that social problems in the black community are urgent and that any method that might address them should be given a try. But it also stems from the fact that religion is a very public institution in the African-American community.
These observations about African-American attitudes toward church and state are obviously generalizations, and matters may vary according to persons and issues. Martin Luther King, Jr., for example, endorsed the school prayer decision, Engel v. Vitale, as "sound and lot For example, a recent national survey study showed that "64% of predominantly African-American congregations were interested in government funds" to provide social services under the charitable choice plan, as compared with forty-five percent of congrega- 1115 My only point is that for deep historical, sociological, and theological reasons, there is ambivalence among African-Americans toward the strict separation of church and state.
Explicit religious teaching in social ministries is a hallmark not only of the black church, but also of another religious group, white evangelical Protestants, who have ascended in prominence in public affairs in the last twenty-five years, as their mainline counterparts have shrunk in numbers and influence. 106 In the 1960s, evangelicals still maintained their post-Scopes Trial disengagement from politics and mainstream culture; they did not offer a public alternative to the secular theology model of social involvement being embraced by the mainliners. 107 But in recent years, evangelicals not only have organized politically they, together with many African-American evangelicals, have articulated a distinctive model of social and urban ministry. 108 In this model, as evangelical writer Stanley Carlson-Thies has summarized,
[e]ffective help is "Compassionate, Personal, and Spiritual," ... and such assistance cannot be delivered by government agencies. Rather, it is provided by churches, religious agencies, and Christians individually, who engage the poor as whole persons, as spiritual and moral as well as physical beings. Truly useful assistance is thoroughly religious: it is transformative, helping people to turn their lives around, In th[e evangelical] worldview, no area of a person's life can be adequately considered in isolation from the spiritual, and spiritual well-being has a profound effect on the psychological, physical, social and economic dimensions of a person's life as well. A vibrant personal faith ... brings the transforming power of a transcendent God that guides and empowers changes in motivations, attitudes, and behaviors-such as saying no to drugs and yes to family responsibilities." This model might be called "conversionist" because of its emphasis on personal conversion of the needy. Evangelicals of the 1960s likewise affirmed the ability of "spiritual power" to "conquer poverty and solve other social problems." 112 But only in the last twenty years have evangelicals gained broader public prominence and influence for their views. iis While the mainline model of secular ministry helped support the separationist idea that "pervasively sectarian" institutions should not receive government hinds, the evangelical "conversionist" modelwith its call for explicit religious teaching in social welfare work-has provided an impetus for greater inclusion of pervasively religious institutions in funding programs. The prime example is the concept of "charitable choice" embodied in the 1996 welfare reform and in recent proposals by President Bush. Some evangelical organizations complained that separationist restrictions denied them state aid for their ministries unless they secularized their operations: for example, removing religious symbols from premises, hiring workers without reference to their religious commitments, and eliminating proselytiz- (Vol. 43:1009 ing from all aspects of the recipient's activities." 4 Charitable choice addressed several of these complaints-it permitted religious symbols and religion-based hiring-although not all of the complaints, because under charitable choice religious agencies still could not proselytize in the programs directly receiving government funds." 5 The ascent of charitable choice to the top of the national agenda (before September 11, 2001) shows the extent to which Americans are willing to depart from separationist principles in order to address problems of poverty. But charitable choice has also run into serious roadblocks, both constitutional and political, which show that the separationist model still retains strength. 116 
B. Religious Schooling and Racial Integration
The other key element of 1960s attitudes on religion and race discussed in Part I has also changed in the last twenty-five years. There is now far less reason to dismiss religious schools as props for racial segregation.
At the outset, it is worth noting that racial integration is not the dominant ideal in civil rights that it was thirty years ago. Thus, even if religious schools did undercut racial integration, that effect might be more acceptable to supporters of civil rights today even to AfricanAmericans-if the religious schools brought countervailing advantages. A 1998 national survey of black parents reported a "distinctive lack of energy and passion for integration" and found that eighty-two percent preferred schools to focus on achievement instead." 7 More importantly, however, religious schools-at least the largest group, Catholic schools-now appear not to undercut racial integradon, but to promote it. As early as 1971, the generally separationist magazine The Christian Century noted that while voucher systems could be "manipulated" to frustrate desegregation, nevertheless because of "despair over public schools," Inner city blacks in growing number feel they have a stake in keeping parochial schools alive.""s Ensuing events have strengthened this sentiment. It is not just that the public schools themselves remain highly segregated in fact because of white flight to the suburbs, economic disparities between races, and the Supreme Court's rejection of interdistrict busing.'" In addition, Catholic schools have compiled a substantial record of serving racial minorities, especially in the largest cities. As a result of the church's vigorous (and costly) efforts to maintain inner-city schools,'" black enrollment in Catholic elementary schools nearly doubled between 1970 and 1980 to over eight percent of the students, four times the percentage of blacks in the church overall.'" The percentage of students in the largest inner-city Catholic systems who are black is twenty to twenty-five percent, and the percentage of minorities overall about fifty percent.'" Moreover, studies have indicated that the positive differential in student performance in parochial over public schools is especially great for minority students, and strongest for the minority students who are the most disadvantaged.'" A similar picture of service to and integration of minorities emerges from studies of the current school choice programs in Cleveland and Milwaukee. In Cleveland as of 1999, nineteen percent of voucher recipients attended a private school with a racial composition within ten percent of the overall racial composition of metropolitan Cleveland, while only five percent of public school students in the area were in comparably integrated schools.'" Although more than 12° A 1979 statement of the American bishops vowed that "(n)o sacrifice can be so great, no price can be so high, no short-range goals can be so important as to warrant the lessening of our commitment to Catholic education in minority neighborhoods." AN-. [Vol. 43:1009 sixty percent of public school students in the area attended schools that were nearly all-white or all-minority (ninety percent one way or the other), the figure for choice students in private schools was about fifty percent. 125 In Milwaukee, the "racial isolation" figure (students in schools more than ninety percent white or minority) was fifty percent of public school students, forty-three percent of private school students, and only thirty percent of religious private school students. 126 In a thoughtful recent article, Rob Vischer acknowledges that the current universe of religiously affiliated schools appears to reduce rather than increase racial segregation, but he argues that "[o]nce vouchers are adopted on a widespread basis," segregation will increase because "[a] functioning market will supply [additional] schools based on families' cultural, religious, and even racial preferences, providing new avenues for school segregation to occur."'" Vischer may have a point, but his analysis and conclusion are speculative for several reasons. First, critics of vouchers raised the same warnings about even limited programs, and the warnings proved to be largely unfounded; large numbers of parents sought what they perceived to be better education for their children even if it meant sending them to a school operated by a different religious denomination. Second, the record of Catholic schools since the 1970s shows that a religious denomination may, as a matter of theological and social commitment, make vigorous efforts to attract and serve students of other faiths and of races that are distinct minorities within the denomination. 128 Third, it seems likely that some significant number of the new schools spurred by a voucher program will be Catholic, and thus part of a system that has proven its ability to attract and serve students of varying races: by no means all of the schools will be the white or black evangelical type that Vischer particularly suggests will promote segregation. be discounted, as Vischer acknowledges, by the high levels of segregation in public schools, particularly in large metropolitan areas.'" Whatever the future effects of vouchers may be, the record of many private schools in the past twenty years has been one of integration of, and service to, minorities. That development helps explain why the strongest supporters of school vouchers are blacks, minorities in general, and low-income people. One need not go so far as Justice Thomas did this Term in Zelman when he suggested that school choice is the best way to "arm minorities to defend themselves from some of discrimination's effects."'" The case for exploring parental choice in education has substantially strengthened-on moral and constitutional grounds-because it no longer is tarnished with the stain of racial segregation.
C. Separationism's Decline and Minority Rights
Finally, to put this subject in its broad context, it is worth returning to the connection, previously discussed, between church-state separationism and minority rights in general. I earlier argued that the strict separationism of the 1960s and early 1970s partially stemmed from a concern for religious minority rights inspired largely by the struggle for equal rights for blacks.'" If that is so, then does the partial rollback from strict separationism in the last twenty years conversely reflect a disregard for, or trampling of, religious minority rights?
This brief section can only touch lightly what is a complex subject. In the area of public government expressions of religion-school prayers and other exercises and ceremonies-it is almost certain that allowing such ceremonies works some discriminatory imposition on the religious minorities who dissent from the views reflected in the government's actions. The question is not whether there is such a discriminatory imposition, but how significant it is and whether it is outweighed by the majority's interest in expressing its beliefs without directly coercing others.'" But the Rehnquist Court has not rolled back , dissenting)) ("'To be sure, no one is obligated to recite this phrase, .... but it borders on sophis-jobs funded by public resources ... solely because they do not subscribe to a particular religious faith."'"
Yet it can also be argued that the inclusion of religious entities in benefits programs helps many people with minority religious views. As Brownstein acknowledges, school aid programs help "parents [who are] trying to educate their children according to their religious faith, but [are] worrying about how they can continue to pay their children's tuition bills."'" And many families with non-mainstream religious views are precisely those most likely to be alienated from the secular ethos of the public schools and to consider a religious school alternative. The inclusion of religious schools in aid programs may be very important to such groups' ability to operate their own schools.
The brief filed in Zelman by several Orthodox Jewish groups-members of a quintessential religious minority-explains the situation. The brief states that "Jewish education is a key, if not the key, to Jewish continuity and survival"; "Jewish religious school education is the most reliable means of teaching the values of the Jewish faith to Jewish children"; but " [m] any Jewish schools, especially those that service children from low-income backgrounds, struggle mightily to meet skyrocketing budgets," and "many Jewish parents are financially unable to pay even the minimum necessary to gain entrance to a Jewish day school"; and programs such as the voucher system upheld in Zelman "enable parents with even the most modest means to select [Jewish and other] alternatives to designated public schools."" In this light, the provision of equal aid to religious entities seems at worst ambiguous with respect to the condition of religious minorities. Unlike the case of government-sponsored religious expression in the public schools, a truly neutral program of aid that is open to various religious organizations among other recipients has the potential to make the lot of religious minorities in America easier rather than harder. 
